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" UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF TEXAS
GALVESTONDIVISION - - -
: 'LANDRY'S RESTAURANTS, INC., §
‘ §
Plainhﬁ §
. §
v §
o §
POST ADVISORY GROUP, LLCand . §
- LORD ABBETT BOND-DEBEN'IURE g o
‘FUND; INC, § :
Defendants, § no. &~ O7.. A6
, : 3 :
and § .
. , ) ) §
U.S. BANK NATIONAL ASSOCIATION, §
. solely in its capacity as Indenture Trustee §
on behalf of all Holders of Landry's - §
Restaurants, Inc.’ s750%SunorNotw §
Dus 2014, g .
A : §
Nominal Defendant. . §

'TEMPORARY RESTRAINING ORDER
Tlns matter is presmﬂy before the Court on Plaintiff Landry’s sttam'ants, Inc.’s verified
' complaint and apphcahan for tanporary restraining order (“TRO™). On August 1, 2007, Plaintiff
" filed this action against Defendants Post Advisory Group, LLC, Loni Abbett Bond-Debenture
| F\md, Inc., and Nominal Defendant U.s, Bank National Association solely in its capacity as
Indentv.ne'l‘rusteeonbeha!fofaﬂholdmofLandrysRestmmts,Inc sTSO%seniornotwdue
| 2014,_'(the “Semor Notes™) issued by Landry’s pursuant to an indenture dated December 28, 2004
| (the ‘;Indennxrc") (“U.S. Bank™ or the "‘Trustee")- seeking a TRO, temporary and permanent
injunction, and declaratory judgment and bringing breach of contract, tortious interference, and

busmm d;sp;aragmnun canses of action. |

" RUE COPY 1 CERTIFY
ATTEST: ¥, CLERK

/0
By = pu
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";"mmmmmwmdmnﬂmpmm application for TRO and all matters of
record in comection ﬂzerewlth including ' Plaintiff's verified complaint. Afer careful
--"»i" considemhon,ﬂw(}omtherebyﬁndsasfollows' o
ThwapplwationforaTROwashearda:paﬂobecamemﬁlprehmxmy
. d;me:yhasbemeonducted, nmmposmb!n forlexniﬂ'mnoﬁfyallofﬂxenotzholdm |
| z TheCowtmayimwnTROwhendmmovhgpartyshmtbat. (@) thers is
| wbsmnﬂalﬁkeﬁhoodﬂ:nmcmovamMHMﬂmamlyprcmﬂonthem&imam (b) the movant
will suﬁ'er immediate and meparablo'injwy. loss, or damage unless the injunction issuss; (o) ths
_‘threatmednnmymthnmovam outweighs whatever damags the proposed iqjuncuonmaycmlse.“
" tbe oppomng parties; and (d) issuance of the injunction will not be adverse to the public intezest
r 3. TheCmmﬂndathmlenﬁﬁ'hassaﬁsﬂedthestandardaboveforaTRO First,
PIﬁnﬁﬂ'hasmuaﬁodevide&eywﬂlmfferhnmedh&mdmpmblehammtbe
~absence of a restraimng order. Seoond lentiﬁ"has dcmonstmted 8 substantial likelihood of
-successonthemmtsofitsclaims. 'l'hird,thethwaimedmjmytol’lainﬁﬁomweighsthohann
.AmDefendantslfths'IROmsues Last,the’l‘RwallnotdlsservethepubHcintaust.
WHBREFORE. for the ‘foregomg reasons, pursuantto Rule 65(b) of the Federal Rules of
Civil Procedure, o f'
IT IS HEREBY ORDERED that durkng the pendency of this temiporary restraining order,

" Defendants Post Advisory Group, LLC, Lord Abbett Bond-Debeature Fund, Inc., and Nominal

Defendant U.S. Bank Nationl Association are exjoined and ordered as follows:
a  US. Bank isto immediatoly withdraw the Notice of Acceleration sent by US'

Bauk on our about July 24, 2007 to Landry's Restaurants, Inc, and certain of its




ary’
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Subsidiary Guarators and notlfy all known holders of the Senior Notes that the
" Notics of Acceleration has been withdrawn pursuant to this Court's order;

b. . All holders of the Senlor Notes, including but not limited to Post Advisory Group,
LLC.LordAbwaond-DebmhmF\md,Ina,andU.S.Bank;mé:ﬁoinedm&
'Wmm.mmywawacmmménmmbm@
Senior Notes have been accelerated;

¢ All holders of the Senior Notes, including but not limited to Post Advisory Group,

" LLC, Lord Abbett Bond-Debenture Pund, Inc., and U.S. Bank, arc cnjoined and
restrained from directly or indirectly. communicating toany third-party person or
enﬁtythat(') ﬂleSeuﬁorNoteshavabeenweelemted, or (if) that Plaintiffs are not
paying their dcbtsasﬂmycomedun

4 us Banksis to immedistely notfy all known owners of the Setor Notes as to
: the-substanceofﬁeprohih:ledacﬂviﬁesconm:nedinﬁnsOrder,andptovxdzeach
suahowneraoowofthla():derand
e Inaddxtmn,mthmonnbusinessdayofrecm;nofthm'['RO U.S. Bank is 10
provide Plaintiff with a complete list of all known owners of the Senior Notes to
"assist in ensuring compham:e with this Court's Order. '

WI ORDERED that Plaintiff’s application for a tmipmary injunction be heard on

the ZL day of 2007, at Q,‘ 272 oclock, A.m., in

Cthe United Stm:s District Couttor the Souther Distriot of Texas, Galveston Division, ad thero

: and then to show cause, if any there by, why a tempora.ry :q]unchon shnuld not be wsued s
requeswd by Plaintiff. The Clerk of the Court is hercby directed to issue-a Show Cause Notice to

M

Defendants t_o jat the tm:nporary injunction hearing.

| Al
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Tthlarkoftlwabove—«mhtled Cm:rtshallforthwith onthoﬁhngofﬁwBondhmnaﬁa
' mqmmdandonapprowngthosamo,mo:dmgtoﬂwlaw lssuaatempomyreatmningordcrm

‘eonfomntywithtlwlawandﬂwtumsofﬂﬂsordm' This order shall not be effective unless dnd
untillemiﬂ'eumwsaandﬁleswiththeCOMabondmconfommywnhthelawlnﬂwmnount

/) 22 /ﬂ/ 224

_ This order expires on
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
GALVESTON DIVISION
LANDRY'S RESTAURANTS INC,,

- Plaintiff,

LORD ABBETT BOND-DEBENTURE
FUND, INC,,

NO. ..

Defendants,
© and

U.S. BANK NATIONAL ASSOCIATION,
solely in its capacity as Indenture Trustee
on behalf of all Holders of Landry’s
Restaurants, Inc.’s 7. 50% Semor Notcs
Due 2014 .

Nom’inall Defendant,

PLAINTIFF LANDRY’S RESTAURANTS, INC.’S
S VERIFIED ORIGINAL COMPLAINT AND
APPLICATION FOR TEMPORARY RESTRAINING ORDER

Plaintiff Landry’s Restaurants, Inc, (“Landry’s” or the “Company") files this

ongma.l complaint and apphcahon for temporary restraining order against Post Advisory Group,

- LLC (“Post”) and Lord Abbett Bond-Debenture Fund;, Inc. (“Lord Abbett”) (collectively,
_“Defcndanis’f)ﬁ and, as nominal defendant, U.S. Bank National Association (the “Trustee” or

“U.S. Bank”), solely in its capacity as Indenture Trustee' on behalf of all holders of Landry’s

Restm:rants, Inc.’s 7.50% senior notes due 2614 (the “Senior Notes™) issued by Landry’s

pursuant to an indenture dated December 28, 2004 (the “Indenture”) and alleges as follows:

! .+ U.S.Bankis successor to Wachovia Bank, National Association as Indenture Trustee.

~
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_l. . Inf ction .
1 ’I'hls acuon arises from an attempt by opportumsuc hedgc funds to dlstort the
: ‘plam language of Landry’s Indenture to manufacture grounds fora techmca! default that would
allow them to‘reap an extraordinary and unmented windfall from Landry’s good faith effort to
provide its stockholders and ooteholders with accurate financial information.

_ 2. -Froda_ the ‘outset, these Defendants have embarked on a scheme designed solely to
- maximize their shorf-ter’m ﬁnancial gain at the expense of Landry's, its stockholders, and the
‘investing public. ‘Defendants® plan appears to be an effort to improperly accelerate the Senior
Notes so ihat‘t!wy'and those workmg with them could ultimately sell their Senior Notes at a
substantial profit in the open market, onee they extort “renegoﬁaied“ interest payments and other
concessions from the 'éompany.

30 The Trustee's - defectwe notices of default and accelerahon notwithstanding,
l' I.andry s lms made every mqmred payment -due under the Indenture. There has been no material
breach’ of eny of’ Landry’s obhgauons under the Indenture Desplte this fact, the Trustes,
. apparently at the urgmg ‘of Defendants served a notice clmmmg that Landry s was in default
| because Landry s allegedly failed to provide reports that are requlred for “information purposes
rouly." Indenture, attached as Ex. 1, at § 4.02(c). _

4 The'Indenture requires that Landry's fumish to the Trusteo—within the time
periods Vspeciﬁed, _' by. the Securities and Exchange Commission’s (the “SEC" or the
“Commission”) rules and regulations-—all quarterly and annual financial infordmtion required to
pe cootained on Foﬁﬁs 10-Q, lb*K, and 8-K. /d at § 4.02. The Indenture does not impose on
_ Landry’s any mdependent requirement that it file those reports or abstain from seeking additional

time to ﬁle its financial reports,
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5. '.;:: Landry's l;r'opetly delayed the filing of its Form 10-K by submitting a Form 12b-
25 with the ‘SBC on March 16,2007. Form 12b-25 dated March 16, 2007, attached as Ex. 2, at 2.
Form l2b-25 bwtows an: automat:c 15-day extcnsxon on filers who would not otherwise be
capable of filing without unreasonable ¢ffort or expense. Accordingly, while a delayed SEC
ﬁhng may havc consequences for Landry’s under SEC rules, it would not comprise a defanlt
under. the Indennne , |
Dcspnte the fact that Landry's had neither missed a single payment nor comrmtted
any materlal breach of the Indenture, and despite the further fact that the 15-day extension period
allowed by the filing of the Form 12b-25 had not expired, the Trustee, by letter agreement dated
March 20, éOO‘:’,kissued a Notice of Default. The Trustee’s basis for asserting a default was that
Landry's had fmled to timely file its Form 10-K annual report for the fiscal year 2006 (the “10-
"), Leuerﬁ'om U.S. Bank to Landry’s dated March 20, 2007, attached as Ex. 3, at 2. This
Notice of _De'faﬁlt was defective, however, because it was sent during the time period allowed by
the Rule 12b-25 extension. Nevestheless, relying o its defective Notice of Default, the Trustee
purported to accelerate the entire debt by notice dated July 24, 2007. Letier. from U.S. Bank to
Landry’s dated July 24, 2007, attached as Ex. 4, at 2.
7. “On information and belief, the Trustee has taken this unreasonable position at the
behest of Post and Lord Abbett—both recent holders of Senior Notes, ééger to void the bargain
sﬁuck with Landry’s in the 2004 Indenture so as to take advantage of tightening credit market

conditions.?

2 On information and belief, Post and Lord Abbett have purported to form an “Ad Hoc Committee” of
Landry’s bondholders (the “Ad Hoc Committes™). They announced the Ad Hoc Committee's formation after close
of the market on July 26, 2007,
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o 'I‘o get to thxs result, Defendants have intentionally and materially breached the

terms. ‘of the Indenture or, in the altemative, tortiously .interfered with Landry's business :
:_'relations, disparaged the Company, and attempted to saddle the Company with new obligations
in vmlatmn of the Trust Indenture Act of 1939 7 :

‘ 9 As a result [,andry s continues- to suffer ureparable economic harm from
Defendants’ eontmumg threats of future improper actions. Therefore, Landry’s respectfully
seeks mmedxate'and temporary injunctive relief to preserve the status quo while this litigation
ensues. Among other things, the requested injunction would afford the Company a measure of
r_eiief from the uncertainty and controversy that presently exist with respect- to the parties’
respective righltsand obligations under the Indenture.

0. Jurisdiction and Venue |
L lO.\ ThJs Com't hag Junsdlctwn over Landry s claim for declamtory rehef pursuant to

28 US.C §1331 becausethe action arises underthe Trust Indenture Act, 15 U.S.C. §§ 77nnn

-+ (West 2007). It has supplemental jurisdiction over Landry's state law claims arising out of the

_ sarnenueleua of operaﬁve facts under 28 U.S.C. § 1367.

‘ ll In addmon, tlns Coun has jurisdiction over this action based on “diversity of
cmzenshxp among the part:es in that the Defendants in this actions are diverse in cmzenshxp from
: Plaumﬁ; and the amount in controversy exceeds $75,000, exclusive of interests and costs, as
required und& 28US.C. §§ 1332.

2 Venue is proper under 28 U.S.C. §§ 1391(a) and (b) because many of the acts and

o transacnons glvmg rise to th:s action occured in this District.
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III. Partleo -

13 '_ Plaintiff Landry‘s ‘Restaurants, Inc. is a nanonal, dwers:ﬁed restaurant hospitality
o and entertamment company unp!oymg more than 28, 000 ployees and pnnclpally engaged in

- the ownerslnp and operation of full-service, casual dxmng restaurants Landry is duly organized

- ,_'_as a corporauon ex:stmg under the laws of the State of Delaware, with its principal place of

S

busmws in Houston, Texas Its common stock is registered with the SEC pursuant to Section
12(d).of the Exchange Act, 15 U.S.C. §78/(b), and it is listed and traded on the New York Stock
Exchan_ge. Lo
.1'4; Defendant Post is a hedge fund with $9 0 billion in assets. Post is organized as a
hmned l:ablhty company under the laws of California with its principal place of business at
11755 Wilshire Blvd., Suite 1400, Los Angeles, California. It may be served through its
) reglstered agent Lawrenoe A. Post at its principal place of business.

15. Defendant’ Lord Abbett is a mutual fund with $7.6 billion in assets. This
cox-oox"aiioo is organized under the laws of Maryland with ito princii;al olace of business at 7 St.
- Paul-Street, Suite 1660, Baltimore, Maryland. It may be served through jts registered ogent The
| Prenﬁce-l-lall-(.torporation System, MA at its principal place of buoioess.

16. ‘-"La‘ndxy’s x'eoerves the right to amend this oomplm'nt to include as Defendants
those acting in concert with Defendants named herein, 7

17 Nominal Defendant U.S. Bank is a corporoﬁon organized under the laws of .

Colorado. Its principal place of business is 800 Nicollet Mall, Minneapolis, Minnesota. It can

be served through the Corporation Company at 1675 Broadway, Suite 1200, Denver, Colorado.
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v. Fa_e{s,'," __ |
18, . - On' December 28, 2004, Landry’s, as issuer, entered the Indenture, pursuant to
‘which Lﬂndry s completed a public offering of $400 million in 7 5% Senior Notes due 2014.
Indenture at 1. | ’
X Section‘4 02 of the Indenturé requires Landry’s to provide certain information and
reports to the Trustec, mcludmg

~(a) [T)he Company shall furnish to the Trustee, with the time periods
specified in the Commission's rules and regulations:

‘(1)  all quarterly and annual financial information that would be
required to be contained in a filing with the Commission on Forms
10-Q and 10-K if the C requi file such Forms
.., and

(2)  all current reports that would be required to be filed with the

Commission on Form 8-K if thi m i fil
such reports.

[TThe Company shall file a copy of all of the information aud reports . . . within
the time periods specified in the Con‘_umgg g rules and regulations (unless the
‘Commission will not accept such a filing) ...
Indenture at § 4.02(a) (emphasis added). The Indenture states that these requirements are for
informational purposes only: |

Dehvery of such reports, information, and documents to the Trustee pursuant to
_this Section 4.02 is for informational purposes only ...

Id at § 4.02(c).

- 20. " The Trust Indenture Act is incorporated in the Indenturc by reference. See id. at
§§ 1.03, 13.01. As with the Indenture itself, the Trust Indentire Act requires an issuer of notes
to make certain penodxc reports to the indcx}ture trustee. See 15 U.S.C. §§ 777nnn. Speciﬁcally,

the issuer must

- file with the indenture trustee copies of the annyal reports and of the information,
documents, and other reports ... which such obhgor is required to file with the
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nggg pm'suant to [Secnon 13 or lS(d) of the Secunues Exchange Act of.
]934]

Id § 777nnn(a)(l) (emphams added) 3

. ' 2_i'1_f7- - ‘Ihereforc, under the plain language of both Secuon 4.02 of the Indenture and
' Secnon 77nnn of the Trust Indenture Act, Landry’s 1s required o pro\nde the Trustee with copies
'of the annual reports, mformntxon, documents, and other reports that Landry 8 has filed with the
| SEC pursuant to Sectlon 13 or lS(d) of the Exchange Act. Neither the Indenture nor the Trust
Indenture Act restrict Land.ry's rights to délay an SEC filing, provided that the Company adheres
totheprocedmesetforthbytheSEC '

22, On March 16, 2007, Landry’s timely ﬁled a Form 12b-25, w‘mch stated that the
Company’s boan:l would delay the filing of its Form 10-K for the year ended December 31, 2006
due to the volume of data subject to the Company’s ongoing, voluntary internal review of its
stock option program. Form 12b-25 at2.

23, Four days later, the Trustee sent Landry s aNotice of Default claiming that the
Company was in default for failing to timely file its Form 10-K with the SEC or the Trustee.
Letter from U.S. Bank to Landry’s dated March 20, 2007, attached as Ex. 3,at2)

24, Inits letter, the Trustee attptcd to impose on the Company a new requirement:
that it serve a Form 10K on rhe Trustee even 1f it made a Form 12b-25 ﬁ!mg to extend its
deadline as to the SEC

As of this date, the Company has not filed a copy of the Form 10-K with the

Commission or with.the Trustee. Accordingly, the Trustee hereby notifies the
Company that a default occurred under Section 6.01(4) of the Indenture.

3 Insofer as any provision of the Indenture “limits, qualifies, or conflicts” with the duties imposed by
operation of the Trust Indenture Act, “the imposed duties shall control.” Indenture af § 13.01. Therefore, the

' Company s obligations under the Trust Indenture Act supersede its requirements under Section 4.02(a) to the extent
there is any conflict between the two provisions,
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I atl. The :Tmstec further claimed that the alleged default would ripen into an Event of
_ Default under the Indenture if it was not cured within 30 days of the Notxcc of Default. Jd
| o 2. Despite the Trustee’s clairms to the contrary, Section 6. 01(4) of the Indenturs does
“ not' it"si:lf create any new obllgatlon on the Company. Instead, it defines “Event of Default” to
' mclude "fmlm‘e by the Company . for 30 days after wmten ‘notice by the Trustee or Holders
representing 25% or more of the aggregate pnnc:_pal outstandmg to comply with any of the
other agreements in this Indenture.” Indcnture at § 6.01(4). "As previously discussed, the
Company is not m violation of § 4.02(&)_ for failure to furnish the Trustee with its 10-X if the
time period specified in the SEC rules and regulations had not yet elapsed. |
26 Accordingly, on March 23, 2007, Landry’s responded to the Trustee, stating that
no default had occurred because by filing a Form 12b-25 extension with the SEC, its Form 10-K,
if filed during the 15-day extension period, would be deemed. filed “within the time periods
specified in the Comnﬁssion's rules and regulations” as required under Section 4.02(a) of the
Indcﬁture See Letter from Haynes.a.nd Boone, LLP to U.S. Bank datéd March 23, 2007,
| attached s Ex. s
| . 27 Rclyxng on its untimely and ineffective Notice of Default, the Trustee, on July 24,
2007, sent Landry’s a Notice of Acceleration declaring the Notes due and demanding immediate
payment. Letter from U.S. Bank to Landry’s dated July 24, 2007, attached as Ex. 4, at 2. The
notice‘ declared the'e-ntire." balance of the Senior Notes due and dMed immediate p'ayment
Mt to ﬂ;c‘A“directio'n of a majority of Note Holders.” Ici

' S_uch actions constifute a blatant and intentional violation of the Indenture,

tortious mterference with the Co}npany’s business relations, business disparagement, and
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violation of the Trust Indenture Act, which has caused Landry’s to suffer damages potentially in
the tens of ‘illions of dollars. Among other things, these da.mages include:

. Lower credit matings. Credit rating agencies such as Standard & Poors and

Moody's have cut the Company’s credit rating, which has the potential to

. substantially increase its cost of capItaI Landry’s non-indentured bank creditors

have approached the Company to increase its fees and rates, which will
" . substantially increase its cost of doing business. :

* " Decressed stock velue. The pretense that Landry’s has “defaulted” on the
Indenture has materially misled holders of Landry’s equity and debt, thus
cox"ruptmg the proper operation of the marketplace. It has also adversely affected
the pnce of Landry’s stock.

s Anomgx 8 fees. Landry’s has incurred, and will continue to incur, substantial
legal costs and expenses in attempting to respond to and resolve Defendants’

- wrongful scheme.
If Landry’s is uné.ble to agree on new terms for its non-indentured credit, it would suffer
m‘epa:able mjury

29. Further, after close of the securitics markets on July 27, 2007, the alleged Ad Hoc

Committee of noteholders announced its formation. The Ad Hoc Committee has attempted to
* initiate negotiations with Landry’s on issues related to the Indenture.” The Ad Hoc Committee’s
formation and activities violate the Indenture.

30.  Section 6.06 of the Indenture provides that:

.A No Holder of any Notes shall have any right to institute any proceeding, judicial
-or otherwise, or for appointment of a receive or trustee or pursue any remedy

. under this Indenture, unless:

(1)  such ‘Holder has previously given written notice to the Trustee of a
continuing Event of Default;

(2)  the Holders of not less than 25% in aggregate principal amount of the
outstanding Notes have made written request to the Trustee to pursue such
remedy, including, if applicable, to institute proceedings in respect of such
Event of Default in its own name as Trustee under this Indenture;
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(3) . such Holder or Holders have offered to the Trustee reasonable indernnity
.. and security satisfactory to the Trustee against the costs, expense and
liabiliﬁes to be incurred in compliance with such request;

. (4)  the Trustee for 60 days after its receipt of such notice, request and offer of
- indemnity has failed to institute such requested proceeding; and

(5)  no direction inconsistent with such written request has been given to the
‘Trustee during such 60 day period by the Holders of a majority in

aggrcgate prmclpal amount of the outstanding Notes.

A Holder may not use this Indenture to prejudice the rights of another Holder or
" to obtain a preference or priority over other Holders. -

,- 3L Post, Lord Abbett, and other members of the purported Ad Hoc Committee, if
any, have. fmled to satlsfy the requirements of § 6.06 before taking unilateral action against
- Landry 8. Accordmg_ly, Post.and Lord Abbett, and other members of the purported Ad Hoc
. Committee, if any, have breached the Indenture.

' 32 Further, Defe;,ndants’ announcement and continued activities risk immediate and
ifreparable_ harm to Landry’s business reputation and credit rating. Post and Lord Abbett should
be enjo_iﬁcd from takmg further action in violation of the Indenture. .

Y. ansg. of Actit-m
. A. Declaratory judgment.
33 | Lsihdry’s repcats and realleges paragraph 1 through 32 as if fully set forth herein.
34, The pla.m language of Section 4.02(a) of the Indenture requires Landry’s only to
' .ﬁxrmsh the Trustee with copies of certain annual reports, information, documents, and other
' .reports within the time period specified in the SEC’s rules and regulations.
35, Si.miiarly,rthe Trust Indenture Act requires Landry’s only to file with the Trustee
o copiés of the annual reports, information, documents, and other reports that Landry’s files with

 the SEC pursuant to Sections 13 and 15(d) of the Exchange Act. 15 U.S.C. § 77ann(a)(1).

10
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) 36 Havmg sought an extension by filing a Form 125-25, Landry's had no obligation
'- to ﬁlmlsh the Trusteé with its Form 10-K. . Thus, the Trustee 3 Noncc of Default was issued
a2 mthout cause and was ineﬂ'ectwe As a result, the Notice of Acceleratmn, which is based on the
Noucc of Default, is likewise flawed and lacks legal effect. By :mproperly accelerating the
-Semor Notes despxte not complying with the required procedure Defmdants have breached their
obhgntwns under the Indenture,

37.  The declaratory relief sought in tlus action will clanfy and settle the legal
- relations between the parties and thus afford relief from the uncertainty and- conimvcrsy that
MGy exist with respect to the parties’ respective rights and obligations under the Indenture.

38, Pursumtto 28 USC. § 2201, Landry’s is eatitled o a declaratory judgment that
it is not in default under the Indenture and that the Trustee’s Noticé -of Default and Notice of
-Agcelgféﬁén are -rendered incﬁ'ectivé.
| " B. 'Breach of cg- ntract.

La.ndry 8 repeats andrcallcgw paragmph 1 through 38 as if fully set forth herein.

_40'. On December 28, 2004, the Company and the Trustee excouted a valid and
enforceable written mdenture agreement, subject to the default provisions described in § 6.01.
Ey holding Senior Notes, Defendants are parties to the Indenture.

41.  As previously discussed, the Notice of Default for the purported technical
“default” was irredeemably flawed. Having sought an extension by filing a Form 12b-25,
Landry's had no obligation to file its Form 10-K with the Trustee, and thus the Notice of Default
was in error. As‘ s; result, the Notice of Acceleration, which is based on the Notic;e of Default, is
| 'likuwise ﬂaw&l and thus lacks legal effect. By improperly accelerating the Senior Notes despite

not complying with the required procedure, Defendants have breached the Indenture.
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: 42. -' Dcfendams breach has caused the Company substantial injury and damages.
lentlﬂ' seeks damagcs and declaratory relief.
gr_hgus interference with business relgtlons. _
| La,ndry s rcpeats and realleges paragraph 1 through 42 as if fully set forth herein.
44,  As d&scnbed above, the Company and the Trustee executed a valid and
‘ ,mforce'able written' indenture agreement. The Company also has valid and enforceable
agteements wnh its non-mdenmred lenders.

45. | Dcfendants’ ‘willful and intentional conduct as describe herein has mterfercd with
| thc Company 8 contracts with its non-indentured creditors, In add.mon, 1o the extent Defendants
are not paxues to the Indenture. Defendants willful and intentional conduct as described herein
“has tortlously interfered with that contract as well.

‘ 46.— ' Such mference is a proximate cause of damages, including but not limited to
' damage to the Company s credit ratmg that has forced 1t to renegotiate the interest rates in its
cxlstant credlt ammgents in 8 manner that directly benefits holders of Senior Notes.
- 47-7.. As & proxunate cause of Defendants’ improper conduct, the Company has
suﬁ'ered substantial mjury and damages, Plaintiff sceks damages and declaratory relief.
Landry’s seeks exemplary damages against Post and Lord Abbett for those injuries and damages
caused by their fraud, mahce, gross negligence, and unlawful conduct.
T D. 'l Busino disparagement,
" 48, | Landry’s repeats and realleges paragraph § through 47 as if fully set forth herein.
49, 7 On information and belief, Defendants urged the Trustee to issue a false Notice of
Default and, later, a false Notice of Acceleration. Defendants proposed these Notices with

- knowledge that they were false.

12
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50, Knowmg that the Company would be’ obhgated to disclose the content of these

'nonees. Defendants pmposeﬁ:lly and with malice prevalled upon the . Trustee to send these

o ".‘.,plotxees ina blq to cause economic harm to the Company.
s GAs a proximate cause of Defendants’ -improper conduct, the Company has
~suﬁ'ereﬂ'substanﬁa1 injury and damages. Plaintiff seeks damages and declaratory relicf. The
Company is entitled to exemplary darnages because Defendants acted with gross negligence,
malice, and a Spcclﬁc intent to cause injury to Plaintiff. ' .

E.. . Application for temporary restrainin er.

- 52, Landry's repeats and realleges paragraph 1 through 51 as if fully set forth herein.

. 53. Landry's asks the Court to enter a temporary rest:mnmg order prohibiting -
Defendants from acceleratmg the Senior Notes until after the Court rules on its temporary
‘ mjtmctzon. The Company further requests that the Court reqmre- that Trustee take no action on
the Indefiture (other than in the event of a payment default under the Indenture) and that it be
further required to contact holders of Senior Notes so as to instruct them not to take action on the
Inelentﬁre because the Senior Notes are no longer accelerate-d.-' Specifically, Landry’s requests
that the Court enter an order as follows

a.  U.S. Bankisto lmmedmtely withdraw the Notice of Acceleration sent by
US.BIankroh-‘our, about July 24, 2007 to. Landry's Restaurents, Inc. and certain of its Subsidiary
Guarantors and notify all kno“;n holders of the Senior Notes that the Notice of Acceleration has
beenvmhd.mwn pursuant to this Court's order;

; b. All holders of the Senior Notes, including but not limited to Post Advisory

Group, LLC-, Lord Abbett Bond-Debenture Fund, Inc., and U.S. Bank, are enjoined and

13
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| restrmned from takmg any du'ect or mdmect action: predncated on. the basm that the Senior Notes
“have becn accelerntod
© All holders of the Senior Notes, mcludmg but not limited to Post Advisory
"Group, LLC, Lord Abbett Bond-Debennne Fund, Inc, and U. S Bank, are enjoined and
‘restrainod fmm dxrectly or indirectly commmucaungto any thlrd ~party person or cntxty that (i)
> the Semor Notes have been accelerated, or (ii) that Plaintiff is not payin 8 its debts as they come
due. - - '
o d U S Banks:s to. mmedlatelynoufy all known owners of the Senior.
Notes 8s. to the substancc of the prohibited activities contamed in this Order, and provide each
, such ownera copy of this Order
©.-54.  If Plaintiffs application is not granted, it will suffer imminent and irreparable
harm before notice and hearing can occur on its request for a temporary injunction. The harm is
imminent becanse the Company may not be able to rencgotiato the ‘terms now sought by its
cred:tors It 1smcparablebecauselfLandrys is unable to agree on new terms for its non-
: mdentured credit, it would suffer irreparable injury.
_ 55. Plamtlﬁ' has no other adoquate remedy at law, as there is no other wable means of
| ‘preventmg Defendant from altering the status quo. In_]unctwe relief is the only adequate remedy
available. |
56.  The balance of the equities favors issuance of this temporary restraining order,
' Defendanbo wﬂl suffer no monetary harm from a wrongful injunction, while Plaintiff’s interests
| will be immediately and irreparably harmed if a temporary restraining order is not entered.

57.  Plaintiff is willing to post a bond as may be required by the Court,
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B Rg' uest for temporary iniuncﬁon.‘ .
58. . Landry's,repeats and realleges paragraph 1 through 57 as if fully set forth herein.
59. - It is prdbable that the Company will prevail at triel on its claim against
Defendants for breach of contract or, in the alternative,.tortious interference with business
r‘elaﬁons, busmess dispa;régcment, and violation of the Trust Indenture Act.
_ 60. ' Plaintiff asks the Court to set his application for temporary injunction for a
hearing and, after the hearing, issue a temporary injunction against Defendants.
G Request for permanent injunction, |
61.  Landry’s repeats and realleges paragraph 1 through 60.as if fully set forth herein,
62.  Landry’s asks the Court to set its application for permanent injunction for a full
trial on thc merits, and, afier the trial, issue a permanent injunction against’ Defendants
~ prohibiting them from moving to accelerate the Senior Notes.
H. -+ Request for discovery order. 7
- 63, | -‘ILand}y’s requests that the Trustee provide it with a coinpie;.e list of all known
owners 6f the Senior Notes immediately. ‘
: ' WHEREFORE, Landry’s respectfully requests for the relief set forth herein, the

costs and dlsbu:rsements of this proceedmg, together with reasonable attorneys fees, and such

further relief that the Court may consider Just and proper.
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS

. GALVESTON DIVISION
LANDRY'S RESTAURANTS, INC,,

Plaiify

POST ADVISORY GROUP, LLC and
LORD ABBETT BOND-DEBENTURE

'FUND, INC,,

_ ~ Defendants,

NO.

U.S, BANK NATIONAL ASSOCIATION,
solely in its capacity as Indenture Trustee
on behalf of all Holders of Landry’s
Restsurants, Inc.’s 7.50% SmiorNotea
Due 2014, .

Nominal Defendant.
VERIFICATION OF STEVEN L. SCHEINTHAL

STATE OF TEXAS _ §
S
: HARRISCOUNTY : §

BEFORE MR, the undumgned notary public, on thls day pemunallyappeered the
] lmdmgned,whobemgdlﬂyswombyme,mtmderoath.

: My nams is Steven L. Scheinthal. Iamoverthcagoofmandcompcwnttomaks
this affidavit. I have reviewed the infonmation set forth in my spplication“for a temporary
restraining order. The facts contained therein are true and correct and within my personal

knowledge, Further Affiant sayeth not.
Yoy (MC/\

Steven L. Scheinthal

SUBSCRIBED AND SWORN to bcfore me Wst day %12007.
d (SR I

Notary Public in and for tho State of Texas

MY COMMBSION EXPIRES

SEPT. 5, 2010
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